I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRICT OF ILLINO S

I N RE: )
)
Rl CHARD GALLOWAY and ) Bankruptcy Case No. 00-31194
PAVELA GALLOWAY, )
)
Debt or s. )
)
)
DONALD LARKI N, )
)
Plaintiff, )
)
VS. ) Adversary Case No. 00-3192
)
RI CHARD GALLOWAY and )
PAVELA GALLOWAY, )
Def endant s. )
OPI NI ON

Thi s matter havi ng cone before the Court ona Mdtionto Partially
Quash Subpoena fil ed by t he Cust odi an of Records, FO-Geenville, filed
on Novenber 2, 2000; the Court, havi ng heard argunments of counsel,
having reviewed the witten Menoranda of the parties, and being
ot herwi se fully advi sed i nthe prem ses, nakes t he fol |l owi ng fi ndi ngs
of fact and concl usi ons of | awpursuant to Rul e 7052 of t he Feder al
Rul es of Bankruptcy Procedure.

The Plaintiff in these proceedi ngs, Donald Larkin, through
counsel, has i ssued a subpoena to t he Cust odi an of Records at FCI -
Greenville. The Custodi an of Records at FCl -G eenville, Bureau of

Prisons, has noved to partially quash t he subpoena asserting al aw



enf orcenent investigatory privil ege pursuant toDel | wood Farns, I nc. v.

Carqgill, Inc., 128 F.3d 1122 (7th Cir. 1997). The Custodi an of

Records, FCl-Geenville, has subm tted a Menorandumi n Support of
Motion to Partially Quash Subpoena citing the | aw enforcenment
i nvestigatory privilege and al so arguing that this Court does not have
jurisdictiontorul e uponthe substantive nerits of the Mtionandto
enforcethe Plaintiff's federal subpoena. Inresponsetothe Motion
and the written Menorandumof t he Cust odi an of Records, FC -G eenvill e,
the Plaintiff has submtted his own Menorandumand a Suppl enent al
Menmor andum in Opposition to Mdotion to Partially Quash Subpoena.

As for the argunent that this Court |acks jurisdictiontorule on
t he substantive nerits of the Motionto Partially Quash Subpoena and to
enf orce t he subpoena i ssued by the Plaintiff, the Court concl udes t hat
it does, infact, have jurisdiction and this conclusionis supported by
the authoritiescitedinthe Plaintiff Donal d Larkin's Suppl erment al
Menor andumi n Qopositionto Motionto Partially Quash Subpoena fil ed on

Decenmber 4, 2000. |In particular, See: Commttee for Nuclear

Responsibility, Inc. v. Seaborg, 463 F.2d 788, at 793 (D.C. Gr. 1971);

NLRB v. Capitol Fish Co., 294 F.2d 868 (5th Cir. 1961); U.S. V.

Reynol ds, 345 U.S. 1 (1953), andExxon Shi pping Co. v. United States

Dept. of Interior, 34 F.3d 774 (9th Cir. 1994).

As for the clai mof the |l awenforcenent i nvestigatory privil ege,

the Court finds that, under the authority of Dellwood, supra, the

privilegeis qualifiedand not absolute. In order to justify the



application of the privilege, the governnment bears the burden of
showi ng t hat t he public interest i nnon-discl osure outwei ghs t he need
of alitigate for accesstothe privilegedinformation. |n balancing
theseinterests, the Court's weighten factors, including whether the
i nformati on sought is avail abl e fromot her sources, and t he i nportance

of the information sought tothe plaintiff's case. See: Tuite v.

Henry, 98 F. 3d 1411 (D.C. CGr. 1996). In consideringtheinstant case,
the Court finds that the governnment has failed to neet its burden of
showi ng t hat the public interest i nnon-discl osure outwei ghs t he need
for the Plaintiff inthis caseto access the privilegedinfornmation.
Under the facts as presented in boththe Motionto Partially Quash
Subpoena and t he supporti ng Menoranda, the Court concl udes that there
isvirtually no other way for the Plaintiff inthe instant caseto
obt ai n necessary i nformati on to present his case ot her than t hrough
access totheinformationat i ssue. Further, the Court finds that the
parti es have entered into an agreed Privacy Act/ protective order which
l[imts the use of any docunentation or i nformati on obtained tothe
i nstant proceedi ng, all copies of any docunents will belimtedto use
by counsel, and no copy of any information may be kept in the
possession of the Plaintiff, Donald Larkin. The protective order
further indicates that neither of the parties nor their counsel nay
di scl ose any portion of these docunents or their content to any person
unl ess the disclosure is reasonably calculated to aid in the

prosecution or defense of this action. Based uponthe Plaintiff's need



for theinformation whichis sought and the protective order whi ch has
been entered, the Court finds that thereis nolikelihoodof harmto

t he governnent nor to the public interest.

ENTERED: December __ 27 , 2000.

/s GERALD D. FINES
United States Bankruptcy Judge



